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AMERICAN INDIAN GAMING INTRODUCTION

American Indian Gaming Overview

By David Palermo

Tribal government gambling in 23 years has emerged as the most compelling,

complex and misunderstood segment of North America’s legal gambling industry.

In two decades tribal gambling has grown to become a dominant segment of the
legal gambling industry. There are from 419 to 442 tribal gambling facilities in 28 of
the United States, operated by 229 to 237 federally recognized American Indian
tribes and Alaska Native villages. Differing figures are provided by the National
Indian Gaming Commission (NIGC), which audits and regulates tribal casinos, and

private financial and accounting firms that monitor their growth and productivity.

Tribal government gambling is a huge industry.

Tribal gross gambling revenues in 2009 were $26.5b, according to the NIGC, a
significant increase from the $212m generated from tribal casinos and bingo halls
prior to passage of the Indian Gaming Regulatory Act (IGRA) of 1988. Tribal

gambling revenue is fast approaching the $30b generated in 2009 by the



commercial casino segment of the US gambling industry, according to the American
Gaming Association, the commercial casino industry’s lobby and trade association.
There are commercial casinos in 13 states and tribal government casinos in 28
states. A person wagering in a casino outside Nevada and the Atlantic City

Boardwalk is likely gambling in a tribal government facility.

We have in the last four decades witnessed the greatest expansion of legal gambling
in North American history. In 1973 there were casinos in Nevada, lotteries in seven
states and pari-mutuel racetracks in a handful of states. Today there are commercial
and tribal government casinos, pari-mutuel racetracks, racetrack slot casinos, or
“racinos,” lotteries, card rooms and charitable gambling in every state but Hawaii
and Utah. There are 13 states with commercial casinos, 28 states with tribal
government casinos, 40 states with pari-mutuel wagering, 44 states with lotteries,
48 states with charitable gambling and 12 states with racinos. Gross gambling
revenues nationwide have grown from $10.4b in 1982 to $92.3b in 2007, according

to Christiansen Capital Advisors, LLC.

For the most part, the growth of gambling in the United States has been fueled by
states in need of tax revenue. The proliferation of gambling has largely been an issue
of dollars and cents: tax revenue for states and profits for the gambling companies.

Tribal government gambling is the exception to the rule.



While other forms of gambling are framed in the context of taxes and profits, Indian
gambling is regarded by tribal leaders as a means of asserting sovereignty and self-
determination; a tool for strengthening tribal governments, rebuilding tribal
economies and reviving Indian communities that for generations have been victims
of poverty, neglect and failed federal government policies of tribal paternalism.
Tribal government gambling is regarded by American Indians as a means of
protecting and preserving Indian cultures and ensuring that future generations are

able to live a native way of life.

Many non-Indian legal scholars and gambling industry observers trace the origins of
tribal government gambling to federal court rulings in the1980s, notably the US
Supreme Court decision in California v. Cabazon Band of Mission Indians, which held
in 1987 that the state of California had no authority to apply its regulatory statues to
gambling conducted on tribal reservations. At the time, according to gambling

industry publications, there were about 70 Indian casinos in 16 states.

The California v. Cabazon ruling, along with a 1981 US Appeals Court decision in
Seminole Tribe of Florida v. Butterworth, prompted passage of the Indian Gaming
Regulatory Act. IGRA was enacted by Congress to provide a statutory basis for the
conduct and regulation of Indian gambling, specifying mechanisms and procedures,
including the requirement that gambling revenues be used to promote the economic

development and welfare of tribes and tribal citizens.



It would, however, be a historic injustice to trace the origins of tribal gambling to
the court rulings in the 1980s. From the perspective of American Indians, the
evolution of tribal gambling began long before California v. Cabazon and Seminole v.

Butterworth.

The discussion of tribal gambling must begin with the unique legal status of
American Indian tribes and indigenous Americans. There also needs to be a review
of tribal-federal government relations, notably the Dawes General Allotment Act of
1887, the Indian Reorganization Act of 1934 and a federal policy of tribal self-
determination introduced in the late 1960s by President Lyndon Johnson and

articulated in a landmark 1970 message to Congress by President Richard Nixon.

There are 565 federally recognized American Indian tribes and Alaska Native
villages in the United States, according to the US Department of Interior, Bureau of
Indian Affairs, approximately 365 of which are located in the lower 48 states. These
tribes operate as separate, sovereign nations, a status conferred by the commerce
clause of the US Constitution, confirmed in treaty agreements with the federal
government and upheld in rulings by the US Supreme Court dating back nearly 180
years. The sovereignty of Indian tribes can only be limited by acts of Congress. The
federal government serves as trustee for the tribes. Social services and management
of some 55 million acres of tribal trust land is administered by the Department of

Interior and BIA.



“The federal government’s unique obligation toward Indian tribes, known as the
trust responsibility, is derived from their unique circumstances, namely that Indian
tribes are separate sovereigns, but are subject to federal law and lack the lands and
other resources to achieve self-sufficiency,” wrote the National Gambling Impact
Study Commission (NGISC) in 1999. “Since...first recognized by Chief Justice John
Marshall in Cherokee Nation v. Georgia (1831), federal courts have held that
Congress as well as the Executive Branch must carry out the federal government’s
fiduciary responsibilities to Indian tribes. The trust responsibility is the obligation of
the federal government to protect tribes’ status as self-governing entities and their

property rights.”

In Cherokee Nation v. Georgia, the court ruled that an Indian tribe was “a distinct
political society...capable of managing its own affairs and governing itself.” A year
later in Worcester v. Georgia, Chief Justice Marshall, writing for the court, held that
Indian tribes are distinct, independent political communities “having territorial
boundaries, within which their authority [of self-government] is exclusive...By
entering into treaties, the court held, Indian tribes did not ‘surrender [their]

independence - [their] right to self-government...””

The trust relationship between the federal government and American Indian tribes
largely stems from US/tribal treaties reached in exchange for the massive loss of
indigenous lives and land as a result of European settlement of North America.

These treaties, wrote the NGISC, “...have also come to mean that, among its other



obligations, the protection of tribal members and the promotion of their economic
and social well-being is the responsibility of the federal government. All observers

agree that, in this regard, the federal government’s record has been poor, at best.”

“Over the past two centuries,” wrote the NGISC, “the policy of the US government
toward the Indian tribes has oscillated between recognition of their separate status

and attempts to culturally assimilate them into the broader society.”

Following decades of war, genocide, massive disease outbreaks and subjugation of
American Indians on federal reservations the Dawes General Allotment Act of 1887
dismantled American Indian governments. It provided for the division of tribally
held lands into individual parcels. Surplus lands after the allotment was deeded to
non-Indians and railroads. The act stripped American Indians of millions of acres of
land and undermined tribal government and culture. The attempt was to assimilate
indigenous Americans through the deterioration of their communal lifestyle of

American Indian societies.

The Indian Reorganization Act of 1934, otherwise known as the Wheeler-Howard
Act, reversed the process of eliminating common ownership of tribal lands and
allotting Indian lands to individual indigenous Americans. IRA restored tribal
governance and management of tribal assets in an effort to establish an economic
foundation for impoverished Indian reservations. IRA generally imposed upon the

reservation a tribal council form of government with the authority to negotiate



government-to-government agreements with federal, state and local governments.
IRA governments were not culturally relevant. In the case of the Hopi Tribe of
Arizona and other Indian nations, BIA-imposed tribal governments were formed as
a tool by which the federal governments and private companies could negotiate
leases for the mining of coal, oil, uranium and gas and the harvesting of timber and

other valuable energy and natural resources on Indian land.

The new federal policy awakened in American Indians a spirit of self-determination.
But it did little to promote economic progress on often remote reservations lacking
employment and educational opportunity, health care, social services and an
adequate infrastructure of roads, water and utilities. “Poverty in Indian country
shocked anyone who saw it,” Charles Wilkinson wrote in Blood Struggle: the Rise of
Modern Indian Nations. “Reservation Indians simply had not joined America, they
lacked an enterprising economic spirit and education levels and health conditions
remained abysmal. The Bureau of Indian Affairs charged to oversee these ‘wards,’
epitomized bureaucracy run utterly amok - a nightmare of red tape, ineptitude

manipulation and oppressiveness.”

In a later effort to assimilate American Indians into non-native society - including
the forced relocation of reservation Indians to cities and non-Indian communities -
the Department of Interior in 1954 initiated a termination policy that resulted in the

legal dismantling of 61 tribal reservations.



The response was a “red power” rebellion by a new breed of young, college-
educated American Indians. Their message, which paralleled the Civil Rights
movement of the 1960s, flowed from tribal culture and history. They demanded the
federal government end termination, respect treaty agreements and adhere to its
trust relationship with the first Americans and its pledge to uphold hunting, fishing
and water rights. The 1973 siege at Wounded Knee on the remote and destitute Pine
Ridge Indian Reservation, the 1969 takeover of Alcatraz Island and some 74 other
Indian occupations of federal facilities are among the protest actions credited with
helping end the termination era and changing federal government policy toward

American Indians.

The National Congress of American Indians (NCAI) behind the leadership of
President Joe Gerry of the Schitsu’'umsh Tribe of Coeur d’Alene, Idaho, and Helen
Peterson, NCAI executive director and a citizen of the Oglala Lakota (Sioux) Nation
of South Dakota, united tribes and allied native nations with labor unions, the
National Council of Churches and others in a campaign to end the nearly two

decades of US policy aimed at terminating tribes.

“As aresult of these developments,” wrote the NGISC, “the federal government’s
policy toward Native Americans shifted toward enhancing tribal self-determination
and placing a greater emphasis on promoting economic and social development on

the reservation.”



The “blueprint” for tribal self-determination, wrote the NGISC, was drawn up by
President Lyndon Johnson as part of his Great Society initiative to eliminate poverty
and racial injustice in America. Tribal self-determination was later articulated in a
landmark, July 8, 1970 speech to Congress by President Richard Nixon. “It is long
past time that the Indian policies of the federal government began to recognize and
build upon the capacities and insights of the Indian people,” Nixon said. “Both as a
matter of justice and as a matter of enlightened social policy, we must egin to act on
the basis of what the Indians themselves have long been telling us. The time has
come to break decisively with the past and to create the conditions for a new era in

which the Indian future is determined by Indian acts and Indian decisions.”

Subsequent administrations reinforced the concept of tribal self-determination.
President Gerald Ford in 1975 signed into law the Indian Self-Determination and
Education Assistance Act, which authorized tribes to administer Interior/BIA
federal programs and gave them greater flexibility and decision-making authority.
US Supreme Court and federal court rulings consistently upheld tribal sovereignty
and supported indigenous America’s strive for self-governance. There were a slew
of landmark court rulings, administrative decisions and legislation to assist tribal
governments emerging from near extinction: the Indian Financing Act, Indian Self-
Determination and Education Assistance Act, Indian Health Care Improvement Act,
Indian Child Welfare Act, Indian Religious Freedom Act and Alaska Native Land
Claims Act. Sacred and ancestral lands were returned to tribes by the Indian Claims

Commission.
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“We had a lot of liberal friends in Congress and organizations and individuals within
the administration helping us back then,” Forrest Gerald, a citizen of the Blackfeet
Tribe of Montana and one-time assistant secretary for Indian affairs in the Interior

Department, told Indian Gaming Business magazine.

President Ronald Reagan, in a 1983 Indian policy statement, said, “It is important to
the concept of self-government that tribes reduce their dependence on federal funds
by providing a greater percentage of the cost of their self-government.” President
Bill Clinton enacted executive orders calling for greater government-to-government
consultations between tribes and federal agencies. President George W. Bush signed
into law a tribal energy program giving indigenous governments more authority to
control energy resource development on tribal land. President Barack Obama, in an
effort to generate more domestic energy development, furthered the Bush
initiatives. H also reaffirmed the tribal /federal government-to-government precepts
in appointing an American Indian to a cabinet-level position in the White House

Office of Intergovernmental Affairs.

“By the turn of this century Indian tribes had put in place much of the ambitious
agenda that tribal leaders advanced in the 1950s and 1960s,” Wilkinson wrote in
Blood Struggle. “They stopped termination and replaced it with self-determination.
They ousted the BIA as the reservation government and installed their own

sovereign legislatures, courts and administrative agencies. They enforced the
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treaties of old and, with them, the fishing, hunting and water rights. They earned the
right to follow their own traditions and cultures and see them reflected in schools,

health care and land management.”

This was the political and legal climate that existed when tribes began to explore
legal gambling as a means of generating revenue to fund their governments.
Previous economic ventures — hunting and fishing lodges, mineral development, tax-
free cigarette sales and other tribal business enterprises — proved marginal at best.
Tribal reservations were largely remote, isolated from urban markets and lacking a

skilled employment base, water, sewer, roads and other infrastructure.

When tribal leaders became aware that states as public policy endorsed pari-mutuel
horse and dog racing, lotteries, charitable wagering and other forms of gambling -
when they woke up to the spread of legal gambling throughout the United States -
they began setting up poker clubs and bingo parlors, many with prizes that

exceeded those offered by non-Indian and charitable and non-profit organizations.

The Seminole Tribe of Florida and its chairman, Howard Tommie, raised the stakes.
The Seminole kept a tribal bingo hall operating six days a week, exceeded the state-
imposed, two-day weekly limit for non-Indian bingo halls. The tribe paid jackpots in
excess of the $100 state limit. Broward County Sheriff Robert Butterworth
threatened to close down the tribal operation, but 5t District Court Judge Robert

Roettger, citing Chief Justice Marshall’s majority opinion in Worcester v. Georgia
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(1832), upheld the tribe’s position. “Indian nations have always been dealt with
exclusively by the federal government,” Roettger said. “The federal government has
long permitted Indian nations largely to govern themselves, free from state
interference.” His decision was affirmed by the 5t Circuit court of Appeals. The US

Supreme court declined to review the case.

Meanwhile, the small, impoverished Cabazon Band of Mission Indians in Indio, Calif,,
was pressing city and Riverside County officials in its effort to operate a small bingo
hall. The hall was raided and shut down on two occasions. Cabazon and the
neighboring Morongo Band of Mission Indians in Banning, which operated another
bingo hall, had their lawsuits consolidated and the US Supreme Court in 1986
accepted the case. Twenty-one states weighed in with California against the tribes.
The court in 1987 ruled 6-3 for Cabazon and Morongo, stating that if tribal gambling
was to be regulated by a non-Indian government, it would have to be Congress, not
California. “Tribal sovereignty,” wrote Justice Byron White for the majority, “is

dependent on, and subordinate to, only the federal government, not the states.”

Fearful of a nationwide proliferation of tribal casinos, state governors and their
attorneys general responded by going to Congress and getting enacted the Indian
Gaming Regulatory Act of 1988, a tool for both regulating tribal casinos and

providing some measure of federal and state oversight.
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IRGA recognizes the right of tribes to engage in gambling on Indian land except
when wagering is contrary to federal law or prohibited by a state government. The
act allows tribes to engage in traditional Indian games, or Class | gambling, without
interference by federal and state authorities. It permits tribes to engage in Class Il
gambling - bingo, pull-tabs and other player-banked games - with regulation by the
tribes and the National Indian Gaming Commission (NIGC), a federal agency formed

by the act and funded by the tribes.

Tribes seeking to operate the more lucrative Class IlI, Las Vegas-style house-banked
games and slot machines are required by the act to enter into agreements, or
compacts, with states allowing for primary regulation of casinos by the tribes with

oversight by the NIGC and state gambling authorities.

Tribes view the compacts and state involvement in tribal government gambling as a
major infringement of traditional tribal sovereignty and self-governance. But
impoverished Indian nations - desperately seeking employment and revenue to
fund their governments and provide services to their citizens - agreed to the

concession in tribal sovereignty.

Some governors and state legislatures embraced efforts by tribes to establish Class
[II casinos, both as a means of helping tribes achieve self-sufficiency and economic
progress and in an effort to generate economic growth and employment in nearby

counties and municipalities. A majority of the jobs in tribal casinos - as much as 70
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percent or more in most places - are held by non-Indian residents of surrounding
communities., according to the National Indian Gaming Association, the tribal casino
industry’s lobby and trade association. Minnesota, Wisconsin and Mississippi were

among the first states with compacted tribal government casinos.

Other states such as Florida and California resisted efforts by tribes to develop
casinos. State governments are required by IGRA to enter into good faith
negotiations with tribes for Class III compacts. But the US Supreme Court in
Seminole Tribe v. Florida (1996), citing state government immunity against lawsuits
in the 11th Amendment, ruled that tribes could not sue states to force them to

negotiate Class Il compacts.

Although IGRA prohibits the taxation of tribal gambling revenue by states, revenue
sharing agreements became standard negotiating tools, in Connecticut reaching 25

percent of tribal casino revenues.

We will explore IGRA and its many complexities in depth in the weeks to come,
including such controversial issues as taxation, land/trust regulations, off-
reservation casinos and judicially enforceable casino mitigation agreements
between tribal governments and surrounding counties and municipalities. We also
will discuss the controversy over the regulation and definition of Class Il and Class

[II games
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The congressional intent of IGRA - to strengthen tribal governments and build tribal

economies - has proven successful for many tribal communities.

“The poor economic conditions in Indian country have contributed to the same
extensive social ills generated in other impoverished communities, including high
crime rates, child abuse, illiteracy, poor nutrition and poor health care access,”
wrote the NGISC. “But with revenues from gambling operations, many tribes have
begun to take unprecedented steps to begin to address the economic as well as
social problems on their own. For example, through gambling tribes have been able
to provide employment to their members and other residents where the federal
policies failed to create work. This has resulted in dramatic drops in the
extraordinarily high unemployment rates in many, though not all, communities in
Indian country and a reduction in welfare rolls and other governmental services for

the unemployed.”

“Tribes also use gambling revenues to support tribal governmental services,
including tribal courts, law enforcement, fire protection, water, sewer, solid waste,
roads, environmental health, land-use planning and building inspection services,
and natural resource management. They also use gambling revenues to establish
and enhance social welfare programs in the areas of education, housing substance
abuse, suicide prevention, child protection, burial expenses, youth recreation and

more.”
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Tribal gambling is credited with providing increased educational opportunity for
young American Indians. Operating and financing multimillion-dollar casino resorts
and related hospitality and tourism projects has empowered native America with
the legal and business skills and financial fluency to diversify tribal economies and
ensure a sustainable flow of government revenues for future generations. Tribal
investments include commercial and industrial real estate, retail developments and

business parks. Tribes are branching into traditional and renewable energy projects.

Tribes are reacquiring ancestral and aboriginal lands and securing water rights.
Tribes in Washington State, Arizona and elsewhere are working with federal, state
and local governments on major environmental projects, including the restoration
of fisheries and watersheds. The Hoopa Valley Tribe in Northern California is
managing a federal program to preserve and protect the spotted owl. The Red Lake
Band of Chippewa in Minnesota is restoring fish to their lake. The Jicarilla Apache
Nation of New Mexico is managing elk and mule deer populations. The Zunis of New
Mexico are treating wounded eagles. The Nez Perce is returning the gray wolf to
Idaho. Some 57 tribes are bringing back bison herds to the Great Plains, Southwest

and Midwest United States.

“Gambling revenues are being used to support tribal language, history and cultural

programs,” wrote the NGISC. “All of these programs have historically suffered from

significant neglect and underfunding by the federal government.”
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The federal policy of tribal self-determination is credited with empowering tribes to
rebuild their governments by enabling them to take over management of federal
programs on the reservations. “As long as the Bureau of Indian Affairs or some toher
outside organization carries primary responsibility for economic conditions on
Indian reservations, development decisions will tend to reflect outsiders’ agendas,”
Stephen Cornell, co-director of the Harvard Project on American Indian Economic

development, told Indian Gaming Business magazine.

Native nation building accelerated dramatically with the introduction of tribal
government gambling and passage of IGRA. Much of the $26.5b in 2009 tribal
revenue is used to subsidize or fully fund programs providing health care,

education, housing and government services to tribal citizens.

“Nation rebuilding largely began in the 30 years since self-determination, when the
federal government began promoting tribal government systems and tribal judicial
systems,” University of Oklahoma law professor Taiawagi Helton, a citizen of the
Cherokee Nation, told Indian Gaming Business. “But we’re definitely seeing an
increase in the last 10 or 15 years, now that tribes have more economic resources.

And my guess is you would see the most rapid rise among tribes with gaming.”

Gambling tribes such as the San Carlos Apache Tribe of Arizona, the Crow Tribe of
Montana, the Northern Cheyenne of South Dakota and the Osage Nation of

Oklahoma are among the many Indian nations reforming outdated and culturally
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inappropriate constitutions imposed on them with passage of the Indian
Reorganization Act. Others are establishing and expanding tribal courts, providing
assurances to non-Indian investors that, if necessary, they will be provided with

competent, impartial judicial dispute resolution.

But the rebuilding and development of modern tribal governments has not reached
much, if not most, of native America. Social and economic progress for many native
communities remains out of reach. And the economic benefit of government

gambling has not fallen evenly on Indian country.

Of the 419 tribal casinos audited by the NIGC in 2009, 71 of them, or 16.9 percent,
generated $18.4b, or 69.5 percent of the $26.5b won by all the tribal casinos in the
country. Sixty-one California casinos operated by 60 tribes with a combined
enrollment of less than 40,000 citizens won $7.3b in 2008, more than a fourth of the
tribal revenues nationwide. The most lucrative tribal casinos are owned by small
Indian communities in urban areas. The great majority of tribal casinos are marginal
operations run by large, remote Indian nations, generating desperately needed jobs

but little significant economic growth.

Some 3.3m US citizens identify themselves as single ethnicity Native American,

either American Indian or Alaska Native, according to the US Census. Of these, 1.2m

resides on tribal trust reservations or in Alaska villages. The average income of
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reservation households, according to the 2000 census, was $24,249, compared to

$41,994 for the average US household.

Citizens of gambling and non-gambling tribes have seen their per capita incomes
grow 30 to 36 percent from 1990 to 2000, according to a Harvard University study,
three times the rate of non-Indians. But indigenous Americas remain last in most
social and economic indicators, including employment, health care, education,

depression and suicide, addiction and housing.

Ironically, the marginal economic and social progress of American Indian tribes,

particularly those with gambling, is creating new and ominous challenges.

Tribal leaders fear the publicity generated by the skyrocketing growth of tribal
government gambling is creating a false perception among the public, policymakers
and Congress that all American Indians have become wealthy because of tribal
casinos, that there is no longer a need for the federal government to honor treaty
trust obligations and responsibility for the welfare of the first Americans. Indians
fear a congressional backlash against the growing political power vested in a

handful of wealthy gambling tribes.

“The public believes we’re all about gaming, that we are all very wealthy from

gaming,” Tracy Stanhoff, former chair of the Prairie Band of Potawatomi of Kansas,
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told Indian Gaming Business. “It’s an extremely dangerous misperception. It's a

threat to our status as sovereign nations and our treaty agreements.”

“Tribes are making their presence felt, politically and economically,” Ron Allen,
chairman of the Washington Indian Gaming Association and Jamestown S’Klallam
Tribe, told the magazine. “There is no longer the notion of tribes pulling themselves
up by the bootstraps. Now the notion is, ‘Why should the tribes be getting all the
gold in them there hills?’ A negative perception has emerged. It’s OK for tribes to be

poor. Now that some of us are well off, that is unacceptable.”

“Our people are beginning to be identified as ‘casino Indians’ and not as the people
of the land or of the salmon,” said Nisqually elder Billy Frank Jr. “Casinos help
economically but they are not who we are. We are our languages, our culture, our

natural resources, our spirituality and our prayers.”

“The future preservation and prosperity of American Indians will not be decided in
the halls of Congress or state legislatures, nor will it be adjudicated within the
solemn chambers of the US Supreme Court. It will be decided in the court of public
opinion,” Anthony Pico, chairman of the Viejas Band of Kumeyaay Indians near San
Diego, Calif.,, said in a 2007 speech. “How we are viewed in the eyes of the nation -
our ability to deliver our message to the public, the press, elected officials and
federal and state policy makers - is of crucial importance to our grandchildren, their

grandchildren and future generations of Native Americans.
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“Perception is reality. Truth is our ally,” Pico said. “If we don’t take steps necessary
to promote an accurate image of contemporary Native America, if we do not tell our
story completely and accurately to all who will listen, the pillars of economic, social
and governmental progress tribes have begun building over the last 30 years will
come crashing down around us. Sadly, I fear cracks are already growing in the

foundation.”

Pico’s words have proven prophetic.

The District of Columbia Circuit Court, in a landmark 2007 case, declared the tribal
casino owned by the San Manuel Band of Mission Indians of San Bernardino County,
Calif., subject to the jurisdiction of the National Labor Relations Board, ruling it was
a commercial business and not an essential government enterprise. The ruling
seriously undermined the historic exemption of tribal governments from NLRB

jurisdiction.

The US Supreme Court in 2009 ruled in Carcieri v. Salazar that tribes not under
federal jurisdiction as of 1934 (and passage of the Indian Reorganization Act)
cannot follow a longstanding land-into-trust process administered by the US
Department of the Interior. The ruling stemmed from an attempt by the
Narragansett Indian Tribe of Rhode Island to place 31 acres of land in trust for a

housing development, a project halted because Gov. Ronald Carcieri feared the land
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would instead be used for a tribal government casino. Carcieri has forced Interior to
severely slow some 1,300 land/trust applications, only 33 of which involved

potential casinos.

Tribal efforts to get a legislative “fix” to the damaging Carcieri ruling are hindered by
growing political and public opposition to attempts by a handful of tribes to
establish casinos off existing reservations. John Tahsuda, vice president of
Navigators Global LLC, a Washington, D.C., government consulting firm, told 2010
G2E attendees at the Las Vegas Convention Center “there is a perception (Carcieri vs.
Salazar) is a gaming issue” when, in fact, the ruling potentially impacts all trust

applications for newly acquired lands.

“The rising economic and political clout of Indian nations [is} often seen as threats
at the local level to non-Indian governments,” wrote Harvard professors Stephen
Cornell and Joseph Kalt in American Indian Self-Determination: the Political Economy
of a Policy that Works. The general trend of federal courts over the last two decades,
they wrote, “has been a reining in, rather than an expansion, of tribal sovereignty.”
Cornell and Kalt predict a growing Republican presence in Congress may prove

damaging to tribal self-determination policies.

We will discuss at a later date contemporary, gambling-related issues facing native

America.
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But in closing it may be best to conclude this overview by returning to Chairman
Pico, who in a 2002 speech to the International Masters of Gaming Law, said,
“Gaming is more to Indians than profits. It gives us the ability to exercise
sovereignty, the right to govern our lands and meet our government responsibilities
to our people and future generations. This was the dream that gave our ancestors
the will to survive against all odds. For my generation, protecting sovereignty and

exercising it is a sacred obligation.”

24



Key Statutes and Court Opinions

Public Law 83-280 (18 U.S.C. § 1162, 28 U.S.C. § 1360)

18 U.S.C. § 1162. State Jurisdiction over offenses committed by or against
Indians in the Indian country

(a) Each of the States or Territories listed in the following table shall have
jurisdiction over offenses committed by or against Indians in the areas of Indian
country listed opposite the name of the State or Territory to the same extent that
such State or Territory has jurisdiction over offenses committed elsewhere within
the State or Territory, and the criminal laws of such State or Territory shall have the
same force and effect within such Indian country as they have elsewhere within the
State or Territory:

State or Territory of Indian country affected

Alaska All Indian country within the State, except that on Annette Islands, the
Metlakatla Indian community may exercise jurisdiction over offenses committed by
Indians in the same manner in which such jurisdiction may be exercised by Indian
tribes in Indian country over which State jurisdiction has not been extended.

California All Indian country within the State.
Minnesota All Indian country within the State,
except the Red Lake Reservation.
Nebraska All Indian country within the State
Oregon All Indian country within the State,
except the Warm Springs Reservation.
Wisconsin All Indian country within the State.

(b) Nothing in this section shall authorize the alienation, encumbrance, or taxation
of any real or personal property, including water rights, belonging to any Indian or
any Indian tribe, band, or community that is held in trust by the United States or is
subject to a restriction against alienation imposed by the United States; or shall
authorize regulation of the use of such property in a manner inconsistent with any
Federal treaty, agreement, or statute or with any regulation made pursuant thereto;
or shall deprive any Indian or any Indian tribe, band, or community of any right,
privilege, or immunity afforded under Federal treaty, agreement, or statute with
respect to hunting, trapping, or fishing or the control, licensing, or regulation
thereof.
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(c) The provisions of sections 1152 and 1153 of this chapter shall not be applicable
within the areas of Indian country listed in subsection (a) of this section as areas
over which the several States have exclusive jurisdiction.

28 U.S.C. § 1360. State civil jurisdiction in actions to which Indians are parties

(a) Each of the States listed in the following table shall have jurisdiction over civil
causes of action between Indians or to which Indians are parties which arise in the
areas of Indian country listed opposite the name of the State to the same extent that
such State has jurisdiction over other civil causes of action, and those civil laws of
such State that are of general application to private persons or private property
shall have the same force and effect within such Indian country as they have
elsewhere within the State:

State of Indian country affected
Alaska All Indian country within the State.
California All Indian country within the State.
Minnesota All Indian country within the State,
except the Red Lake Reservation.
Nebraska All Indian country within the State
Oregon All Indian country within the State,
except the Warm Springs Reservation.
Wisconsin All Indian country within the State.

(b) Nothing in this section shall authorize the alienation, encumbrance, or taxation
of any real or personal property, including water rights, belonging to any Indian or
any Indian tribe, band, or community that is held in trust by the United States or is
subject to a restriction against alienation imposed by the United States; or shall
authorize regulation of the use of such property in a manner inconsistent with any
Federal treaty, agreement, or statute or with any regulation made pursuant thereto;
or shall confer jurisdiction upon the State to adjudicate, in probate proceedings or
otherwise, the ownership or right to possession of such property or any interest
therein.

(c) Any tribal ordinance or custom heretofore or hereafter adopted by an Indian
tribe, band, or community in the exercise of any authority which it may possess
shall, if not inconsistent with any applicable civil law of the State, be given full force
and effect in the determination of civil causes of action pursuant to this section.

25 U.S.C. § 1321. Assumption by State of criminal jurisdiction
(a) Consent of United States; force and effect of criminal laws

The consent of the United States is hereby given to any State not having jurisdiction
over criminal offenses committed by or against Indians in the areas of Indian
country situated within such State to assume, with the consent of the Indian tribe
occupying the particular Indian country or part thereof which could be affected by
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such assumption, such measure of jurisdiction over any or all of such offenses
committed within such Indian country or any part thereof as may be determined by
such State to the same extent that such State has jurisdiction over any such offense
committed elsewhere within the State, and the criminal laws of such State shall have
the same force and effect within such Indian country or part thereof as they have
elsewhere within that State.

(b) Alienation, encumbrance, taxation, and use of property; hunting, trapping, or
fishing

Nothing in this section shall authorize the alienation, encumbrance, or taxation of
any real or personal property, including water rights, belonging to any Indian or any
Indian tribe, band, or community that is held in trust by the United States or is
subject to a restriction against alienation imposed by the United States; or shall
authorize regulation of the use of such property in a manner inconsistent with any
Federal treaty, agreement, or statute or with any regulation made pursuant thereto;
or shall deprive any Indian or any Indian tribe, band, or community of any right,
privilege, or immunity afforded under Federal treaty, agreement, or statute with
respect to hunting, trapping, or fishing or the control, licensing, or regulation
thereof.

25 U.S.C. § 1322. Assumption by State of civil jurisdiction
(a) Consent of United States; force and effect of civil laws

The consent of the United States is hereby given to any State not having jurisdiction
over civil causes of action between Indians or to which Indians are parties which
arise in the areas of Indian country situated within such State to assume, with the
consent of the tribe occupying the particular Indian country or part thereof which
would be affected by such assumption, such measure of jurisdiction over any or all
such civil causes of action arising within such Indian country or any part thereof as
may be determined by such State to the same extent that such State has jurisdiction
over other civil causes of action, and those civil laws of such State that are of general
application to private persons or private property shall have the same force and
effect within such Indian country or part thereof as they have elsewhere within that
State.

(b) Alienation, encumbrance, taxation, use, and probate of property

Nothing in this section shall authorize the alienation, encumbrance, or taxation of
any real or personal property, including water rights, belonging to any Indian or any
Indian tribe, band, or community that is held in trust by the United States or is
subject to a restriction against alienation imposed by the United States; or shall
authorize regulation of the use of such property in a manner inconsistent with any
Federal treaty, agreement, or statute, or with any regulation made pursuant thereto;
or shall confer jurisdiction upon the State to adjudicate, in probate proceedings or
otherwise, the ownership or right to possession of such property or any interest
therein.
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(c) Force and effect of tribal ordinances or customs

Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe,
band, or community in the exercise of any authority which it may possess shall, if
not inconsistent with any applicable civil law of the State, be given full force and
effect in the determination of civil causes of action pursuant to this section.

25 U.S.C. § 1323. Retrocession of jurisdiction by State
(a) Acceptance by United States

The United States is authorized to accept a retrocession by any State of all or any
measure of the criminal or civil jurisdiction, or both, acquired by such State
pursuant to the provisions of section 1162 of title 18, section 1360 of title 28, or
section 7 of the Act of August 15, 1953 (67 Stat. 588), as it was in effect prior to its
repeal by subsection (b) of this section.

(b) Repeal of statutory provisions

Section 7 of the Act of August 15, 1953 (67 Stat. 588), is hereby repealed, but such
repeal shall not affect any cession of jurisdiction made pursuant to such section
prior to its repeal.

25 U.S.C. § 1324. Amendment of State constitutions or statutes to remove legal
impediment; effective date

Notwithstanding the provisions of any enabling Act for the admission of a State, the
consent of the United States is hereby given to the people of any State to amend,
where necessary, their State constitution or existing statutes, as the case may be, to
remove any legal impediment to the assumption of civil or criminal jurisdiction in
accordance with the provisions of this subchapter. The provisions of this subchapter
shall not become effective with respect to such assumption of jurisdiction by any
such State until the people thereof have appropriately amended their State
constitution or statutes, as the case may be.

25 U.S.C. § 1325. Abatement of actions
(a) Pending actions or proceedings; effect of cession

No action or proceeding pending before any court or agency of the United States
immediately prior to any cession of jurisdiction by the United States pursuant to this
subchapter shall abate by reason of that cession. For the purposes of any such action
or proceeding, such cession shall take effect on the day following the date of final
determination of such action or proceeding.
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(b) Criminal actions; effect of cession

No cession made by the United States under this subchapter shall deprive any court
of the United States of jurisdiction to hear, determine, render judgment, or impose
sentence in any criminal action instituted against any person for any offense
committed before the effective date of such cession, if the offense charged in such
action was cognizable under any law of the United States at the time of the
commission of such offense. For the purposes of any such criminal action, such
cession shall take effect on the day following the date of final determination of such
action.

25 U.S.C. § 1326. Special election

State jurisdiction acquired pursuant to this subchapter with respect to criminal
offenses or civil causes of action, or with respect to both, shall be applicable in
Indian country only where the enrolled Indians within the affected area of such
Indian country accept such jurisdiction by a majority vote of the adult Indians voting
at a special election held for that purpose. The Secretary of the Interior shall call
such special election under such rules and regulations as he may prescribe, when
requested to do so by the tribal council or other governing body, or by 20 per
centum of such enrolled adults.
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Seminole Tribe v. Butterworth
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V.
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County, Florida, Defendant-Appellant.
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Shailer & Purdy, Philip S. Shailer, Fort Lauderdale, Fla., for defendant-
appellant.

Kent A. Zaiser, Asst. Atty. Gen., Dept. of Legal Affairs, Civ. Div.,
Tallahassee, Fla., for amicus State of Florida.

Stephen H. Whilden, Hollywood, Fla., Marion Sibley, Miami Beach, Fla.,
Jesse J. McCrary, Jr., Miami, Fla., for plaintiff-appellee.

Appeal from the United States District Court for the Southern District of
Florida.

Before MORGAN, RONEY and KRAVITCH, Circuit Judges.

LEWIS R. MORGAN, Circuit Judge:

This appeal involves a question arising under Public Law 280, the federal
law permitting states to exercise civil and criminal jurisdiction over the Indian
tribes. All parties agree that the case turns on the determination of whether
Florida Statute Section 849.093 which permits bingo games to be played by
certain qualified organizations subject to restrictions by the state is
civil/regulatory or criminal/prohibitory in nature. If the statute is civil/regulatory
within the meaning of Bryan v. Itasca County, 426 U.S. 373, 96 S.Ct. 2102, 48
L.Ed.2d 710 (1976), the statute cannot be enforced against the Seminole Tribe of
Florida.

This lawsuit commenced when the Seminole Indian tribe brought an action
under 28 U.S.C. §§ 2201 and 2202, seeking a declaratory judgment and
injunctive relief against Robert Butterworth, the sheriff of Broward County,
Florida. The Seminole tribe had contracted with a private limited partnership that
agreed to build and operate a bingo hall on the Indian reservation in exchange
for a percentage of the profits as management fees. Anticipating violation of the
Florida bingo statute, Sheriff Butterworth informed the tribe that he would make
arrests for any violations of Fla.Stat. § 849.093. 1 The attorney general of the
Page 312
state of Florida filed a petition on behalf of the state seeking leave to participate
in the case as amicus curiae, and leave was granted. Relying on stipulated facts,
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the parties filed cross motions for summary judgment, presenting the question to
the district court, 491 F.Supp. 1015, whether the statute could be enforced
against the Indian nation. After finding that the case satisfied the "case or
controversy" requirement of the Constitution, the district judge granted the
plaintiff's motion for summary judgment on the ground that the statute in question
was regulatory in nature and therefore could not be enforced against the Indian
tribe. The lower court enjoined the sheriff from enforcing the statute against the
plaintiff. The sheriff of Broward County and the State of Florida appealed the
lower court's decision to this court, but agreeing with the lower court, we affirm its
decision.

|. Can Indians Operate Bingo Halls?

The states lack jurisdiction over Indian reservation activity until granted that
authority by the federal government; however, Sections 2 and 4 of Public Law
280 2 granted certain states the right to exercise
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criminal jurisdiction and limited civil jurisdiction over the Indian tribes. Section 7 of
the Act 3 granted to other states the right to assume criminal and civil jurisdiction
by legislative enactment, and although this section was repealed in 1968 by
Section 403(b) of Public Law 90-284, any cessions of jurisdiction made pursuant
to the Act prior to its repeal were not affected. Pursuant to the former Public Law
280 the state of Florida assumed criminal jurisdiction over reservation Indians in
Fla.Stat. § 285.16. By this enactment, Florida assumed jurisdiction over the
Indians to the full extent allowed by the law.

In Bryan v. Itasca County, supra, 426 U.S. at 383, 96 S.Ct. at 2108, the
Supreme Court of the United States interpreted Public Law 280 as granting civil
jurisdiction to the states only to the extent necessary to resolve private disputes
between Indians and Indians and private citizens. In Bryan the petitioner Indian
sought relief from a personal property tax that the state had levied against his
mobile home. The Court interpreted the language of Section 4(a) of Public Law
280 4 providing for civil jurisdiction as follows:

(S)ubsection (a) seems to have been primarily intended to redress the lack of
Indian forums for resolving private legal disputes between reservation Indians,
and between Indians and other private citizens, by permitting the courts of the
States to decide such disputes .... (The statute) authorizes application by the
state courts of their rules of decision to decide such disputes. Id. at 383-84, 96
S.Ct. at 2108.

After further discussion the Court concluded that "if Congress in enacting
Pub.L. 280 had intended to confer upon the States general civil regulatory
powers, including taxation over reservation Indians, it would have expressly said
so." Id. at 390, 96 S.Ct. at 2111. Although the Supreme Court was interpreting
the language of Public Law 280 as directed at the six mandatory states, it is clear
that these same limitations on civil jurisdiction would apply to a state that
assumed jurisdiction pursuant to Section 7 of the former Public Law 280. Thus,
the mandate from the Supreme Court is that states do not have general
regulatory power over the Indian tribes.
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The difficult question remaining in a case such as the present one is
whether the statute in question represents an exercise of the state's regulatory or
prohibitory authority. The parties have presented the question for decision to this
court in that form, and several cases out of the Ninth Circuit have addressed
similar Indian problems with the same or a similar analysis. See United States v.
Farris, 624 F.2d 890 (9th Cir. 1980); United States v. County of Humboldt, 615
F.2d 1280 (9th Cir. 1980); United States v. Marcyes, 557 F.2d 1361 (9th Cir.
1977). See also Santa Rosa Band of Indians v. Kings County, 532 F.2d 655 (9th
Cir. 1975). Thus, under a civil/regulatory versus criminal/prohibitory analysis, we
consider the Florida statute in question to determine whether the operation of
bingo games is prohibited as against the public policy of the state or merely
regulated by the state.
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Fla.Stat. Section 849.093 5 provides that the general prohibition against
lotteries does not apply to prevent "nonprofit or veterans' organizations engaged
in charitable, civic, community, benevolent, religious or scholastic works or other
similar activities ... from conducting bingo games or guest games, provided that
the entire proceeds derived from the conduct of such games shall be donated by
such organizations to the endeavors mentioned above." Id. Section 2 of the
statute sets out conditions of operation for organizations not engaged in the
charitable activities listed above. The remaining sections of the statute state
restrictions for the operation of bingo games and penal sanctions for violation of
those provisions. 6 Although the inclusion of penal sanctions makes it tempting at
first glance to classify the statute as prohibitory, the statute cannot be
automatically classified as such. A simplistic rule depending on whether the
statute includes penal sanctions could result in the conversion of every regulatory
statute into a prohibitory one. See United States v. Marcyes, supra, 557 F.2d at
1364. The classification of the statute is more complex, and requires a
consideration of the public policy of the state on the issue of bingo and the intent
of the legislature in enacting the bingo statute.

The Florida Constitution provides: "lotteries, other than the types of pari-
mutuel pools authorized by law ..., are hereby prohibited in this state." Art. X, § 7,
Fla.Const. The legislature has the power to prohibit or regulate all other forms of
gambling, and in Greater Loretta Improvement Ass'n. v. State ex rel. Boone, 234
So.2d 665 (Fla.1970), the Florida Supreme Court recognized that bingo was one
of the forms of gambling, along with horse racing, dog racing, and jai alai,
excepted from the lottery prohibition and permitted to be regulated by the state.
Based on the definition of "pari-mutuel" and the fact that the bingo statute was
enacted the same year that the Constitution was revised, the court held that the
bingo statute did not violate the Constitution of Florida. In a later constitutional
challenge, Carroll v. State, 361 So.2d 144 (Fla.1978), the Supreme Court of
Florida stated that
while the legislature cannot legalize any gambling device that would in effect
amount to a lottery, it has an inherit power to regulate or to prohibit any and all
other forms of gambling. In exercising this power to regulate, the legislature, in its
wisdom, has seen fit to permit bingo as a form of recreation, and at the same
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time, has allowed worthy organizations to receive the benefits. (citations omitted)
(emphasis added) Id. at 146-47.

Although this language suggesting that the legislature has chosen to
regulate bingo is not binding on this court as to whether the statute is regulatory
or prohibitory, the language indicates that the game of bingo is not against the
public policy of the state of Florida. See also State v. Appelbaum, 366 So.2d 443
(F1a.1979) ("The statute... regulates the conduct of bingo...."). Bingo appears to
fall in a category of gambling that the state has chosen to regulate by imposing
certain limitations to avoid abuses. Where the state regulates the operation of
bingo halls to prevent the game of bingo from becoming a money-making
business, 7
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the Seminole Indian tribe is not subject to that regulation and cannot be
prosecuted for violating the limitations imposed.

In holding that the bingo statute in question is regulatory, we must address
two Ninth Circuit cases in which similar issues were raised. In United States v.
Marcyes, supra, 557 F.2d at 1364, the Ninth Circuit held that a fireworks statute
of the state of Washington was a prohibitory statute of the state, and therefore
was necessarily included within the ambits of the Assimilative Crimes Act, 18
U.S.C. § 13. The fireworks statute, like the bingo statute in question, permitted
the activity to take place under certain circumstances. Despite these exceptions,
to the statute, however, the Ninth Circuit found that the statute's "intent was to
prohibit the general possession and/or sale of dangerous fireworks" and that it
was "not primarily a licensing law." Id. The lower court in the present case relied
on Marcyes for its discussion of the regulatory/prohibitory distinction, but
distinguished the case based on the fact that fireworks are dangerous items that,
if bought on an Indian reservation, can be carried off of it. The operation of bingo
halls, on the other hand, must necessarily remain on the reservation. Although
the distinction is a legitimate one, the determination underlying it is a legislative
decision which we are not at liberty to make. Instead we find that the real
distinction between the cases lies in the reference to each state's law as to
whether the statutes in question were prohibitory or regulatory. Legislative intent
determines whether the statute is regulatory or prohibitory, and although the
state of Florida prohibits lotteries in general, exceptions are made for certain
forms of gambling including bingo. All parties agree that forms of gambling such
as horse racing are regulated in Florida, and indeed the petitioner admits that the
Indians could engage in the operation of horse racing activities without
interference by the state. Petitioner suggests that the distinction between bingo
and horse racing lies within the licensing requirements; however, we find that
argument without merit. Regulation may appear in forms other than licensing,
and the fact that a form of gambling is self-regulated as opposed to state-
regulated through licensing does not require a ruling that the activity is prohibited.

In a more recent and in some respects more similar case, United States v.
Farris, supra, 624 F.2d 890, the Ninth Circuit found that members of the Puyallup
Indian tribe could not be prohibited from operating a gambling casino on the
reservation because the state of Washington had not assumed jurisdiction over
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gambling offenses. However, in considering whether the provisions of 18 U.S.C.
§ 1955 of the Organized Crime Control Act of 1970 could apply to non-Indians
gambling on the reservation, the Ninth Circuit analyzed the public policy of the
state of Washington and determined that the state prohibited professional
gambling. The court found that the "violation of a law of a state" requirement of
section 1955 was intended to exempt from federal prosecution the operators of
gambling business in states where gambling was not contrary to the public policy
of the state, and the legislative declaration in Washington's gambling statute
indicated a clear legislative intent to prohibit professional gambling. 8 Specifically
noting the exception of Florida fronton operators to the gambling provisions, the
court reiterated that the federal statute could apply only in states where gambling
was illegal. Washington, unlike Florida, was such a state, and thus the statute
could be enforced against non-Indians gambling
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on the reservation. Cf. Rincon Band of Mission Indians v. County of San Diego,
324 F.Supp. 371 (S.D.Calif.1971), rev'd on other grounds, 495 F.2d 1 (9th Cir.
1974) (court held local ordinance prohibiting gambling was within ambit of phrase
"laws of such state" of Public Law 280 so that gambling provisions could apply to
Indians on the reservation).

Although the Ninth Circuit found that the casino operation of the Puyallup
Indians was a "violation of the law of a state" for which non-Indians could be
prosecuted under the federal gambling law, the case supports the proposition
that the state's public policy determines whether the activity is prohibited or
regulated. Although the Florida Constitution, the Florida Supreme Court, and the
Florida legislature have in various forms denounced the "evils of gambling," it is
clear from the provisions of the bingo statute in question and the statutory
scheme of the Florida gambling provisions considered as a whole that the
playing of bingo and operation of bingo halls is not contrary to the public policy of
the state. Other courts prohibiting other forms of gambling have found those
forms of gambling contrary to the public policy of the state. As the district court
noted, this case presents a close and difficult question. The Supreme Court in
interpreting Public Law 280 has stated that "statutes passed for the benefit of
dependent Indian tribes ... are to be liberally construed, doubtful expressions
being resolved in favor of the Indians." Bryan v. Itasca County, supra, 426 U.S. at
392, 96 S.Ct. at 2112. Although the regulatory bingo statute may arguably be
interpreted as prohibitory, the resolution must be in favor of the Indian tribe.

Il. Can Non-Indians Play?

Although we have concluded that the Florida bingo statute cannot be
enforced against the Seminole tribe, Sheriff Butterworth and the State of Florida
petition this court for a ruling requiring the Seminole Indians to distinguish
between Indians and non-Indians and abide by the restrictions of the statute as
to non-Indians. It is not altogether clear how petitioner proposes that such
distinctions practically could be made without prohibiting non-Indians from play or
imposing the restrictions on all players, Indian and non-Indian alike. Furthermore,
the relief sought continues to request the right to enforce regulation of the Indians
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operation of bingo games. We reject petitioner's argument for these and the
following reasons.

First, as respondent strongly points out, the argument was never presented
below. The issue presented to the district judge on stipulated facts involved only
the question of whether the statute could be enforced to prevent the Indians from
violating its restrictions. As a general rule the court of appeals need not address
issues raised for the first time by a party on appeal. See Adams v. Askew, 511
F.2d 700 (5th Cir. 1975); D.H. Overmyer Co. v. Lofling, 440 F.2d 1213 (5th Cir.
1971). Furthermore, we note that the statute in question, Fla.Stat. § 849.093,
makes no reference to violations of its restrictions by the players of bingo. Sheriff
Butterworth suggests that several general lottery prohibition statutes, such as
Fla.Stat. §§ 849.08, 849.09(1)(b), and 849.09(2), permit the arrest of bingo
players as players of illegal lotteries; however, we refuse to recognize in one
breath that bingo is excluded from the general lottery prohibition and in the next
permit the arrest of bingo players as players of illegal lotteries. The statutes cited
must be considered in pari materia with the bingo statute permitting the operation
of bingo games. The bingo statute does not prohibit the playing of bingo games
in violation of its restrictions, and if the legislature of the state of Florida desires
to prohibit such, then it must act accordingly. The courts that have prohibited
Indians or non-Indians from gambling on reservations have done so in light of a
statute that specifically prohibits the act of gambling. In Florida, unlike in
Washington, no distinction exists between Indians and non-Indians for the
legality (or
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illegality) of certain gambling activities. Thus, petitioner's attempts to require the
Seminoles to distinguish between Indian and non-Indian players are to no avail. 9
The decision of the lower court is

AFFIRMED.

RONEY, Circuit Judge, dissenting:

| respectfully dissent on the ground that the State of Florida has prohibited,
not regulated, the precise kind of bingo operation which the plaintiff seeks to
conduct. As a matter of fact, it is because such activity is prohibited in Florida
that this business was started and is successful. The reasons that Florida laws
prohibit such a bingo business, focusing on the indirect consequences of it,
whether right or wrong, are as applicable to a bingo casino on the Indian
reservation as they are to such a business off a reservation. If only Indians were
involved, or if the effects of the bingo casino were shown to be confined to the
reservation, the decisions relied upon by the Court might be applicable. Without
such a showing, in my opinion, they are not. | would reverse.

* Former Fifth Circuit case, Section 9(1) of Public Law 96-452 October 14, 1980.
1 The Florida bingo statute provides as follows:

849.093 Charitable, nonprofit organizations; certain endeavors permitted

(1) As used in this section:

(a) "Bingo game" means and refers to the activity commonly known as "bingo"
wherein participants pay a sum of money for the use of one or more cards. When
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the game commences, numbers are drawn by chance, one by one, and
announced. The players cover or mark those numbers on the cards which they
have purchased until a player receives a given order of numbers in sequence
that has been preannounced for that particular game. This player calls out
"bingo" and is declared the winner of a predetermined prize. More than one
game may be played upon a bingo card, and numbers called for one game may
be used for a succeeding game or games.

(b) "Bingo card" means and refers to the flat piece of paper or thin pasteboard
employed by players engaged in the game of bingo. More than one set of bingo
numbers may be printed on any single piece of paper.

(2) None of the provisions of this chapter shall be construed to prohibit or prevent
nonprofit or veterans' organizations engaged in charitable, civic, community,
benevolent, religious, or scholastic works or other similar activities, which
organizations have been in existence for a period of 3 years or more, from
conducting bingo games or guest games, provided that the entire proceeds
derived from the conduct of such games, less actual business expenses for
articles designed for and essential to the operation, conduct, and playing of
bingo, shall be donated by such organizations to the endeavors mentioned
above. In no case shall the net proceeds from the conduct of such games be
used for any other purpose whatsoever. The proceeds derived from the conduct
of bingo games shall not be considered solicitation of public donations.

(3) If an organization is not engaged in efforts of the type set out above, its right
to conduct bingo or guest games hereunder shall be conditioned upon the return
of all the proceeds from such games to the players in the form of prizes. If at the
conclusion of play on any day during which a bingo or guest game 1 is allowed to
be played under this section there remain proceeds which have not been paid
out as prizes, the nonprofit organization conducting the game shall at the next
scheduled day of play conduct bingo or guest games without any charge to the
players and shall continue to do so until the proceeds carried over from the
previous days played have been exhausted. This provision in no way extends the
limitation on the number of prize or jackpot games allowed in one night as
provided for in subsection (5).

(4) The number of days during which such organizations as are authorized
hereunder may conduct bingo or guest games per week shall not exceed two.
(5) No jackpot shall exceed the value of $100 in actual money or its equivalent,
and there shall be no more than one jackpot in any one night.

(6) There shall be only one prize or jackpot on any one day of play of $100. All
other game prizes shall not exceed $25.

(7) Each person involved in the conduct of any bingo or guest game must be a
resident of the community where the organization is located and a bona fide
member of the organization sponsoring such game and shall not be
compensated in any way for operation of said bingo or guest game.

(8) No one under 18 years of age shall be allowed to play.

(9) Bingo or guest games shall be held only on the following premises:

(a) Property owned by the nonprofit organization;
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(b) Property owned by the charity or organization that will benefit by the
proceeds;

(c) Property leased full time for a period of not less than 1 year by the nonprofit
organization or by the charity or organization that will benefit by the proceeds;
(d) Property owned by and leased from another nonprofit organization qualified
under this section; or

(e) Property owned by a municipality or a county when the governing authority
has, by appropriate ordinance or resolution, specifically authorized the use of
such property for the conduct of such games.

(10) Any organization or other person who willfully and knowingly violates any
provision in this section is guilty of a misdemeanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083. For a second or subsequent offense, the
organization or other person is guilty of a felony of the third degree, punishable
as provided in s. 775.082, s. 775.083, or s. 775.084.

2 The two sections were codified at 18 U.S.C.A. § 1162 and 28 U.S.C.A. § 1360,
respectively. The first section concerned state assumption of criminal jurisdiction
and the second involved assumption of civil jurisdiction. These sections were
directed at the willing states of California, Minnesota, Nebraska, Oregon and
Wisconsin (later adding Alaska), which are sometimes referred to as the
mandatory states because the assumption of jurisdiction was dictated by the
statute.

3 67 Stat. 590 (1953) (repealed by Pub.L. 90-284, Title IV, § 403, 82 Stat. 79
(1968). The former section provided:

The consent of the United States is hereby given to any other state not having
jurisdiction with respect to criminal offenses or civil causes of action, or with
respect to both, as provided for in this act, to assume jurisdiction at such time
and in such manner as the people of the state shall by affirmative legislative
action obligate and bind the state to assumption thereof.

The repeal changed the law to require the consent of the Indians to any further
assumption of jurisdiction.

4 See note 2 supra. Section 4(a) provides:

(a) Each of the States or Territories listed ... shall have jurisdiction over civil
causes of action between Indians or to which Indians are parties which arise in
the areas of Indian country ... to the same extent that such State or Territory has
jurisdiction over other civil causes of action, and those civil laws of such State or
Territory that are of general application to private persons or private property
shall have the same force and effect within such Indian country as they have
elsewhere within the State or Territory ....

5 For the text of the statute, see note 1 supra.

6 The statute as originally enacted contained no penal sanctions for its violation.
The penalties were added by amendment in 1973, Laws 1973, c. 73-229, § 1.
Arguably, the original enactment of the statute without penal sanctions indicates
a legislative intent that the statute be construed as regulatory.

7 Arguably, the Florida bingo statute could be viewed as a narrow exception to
the general prohibition against lotteries, permitting bingo operations only when
the activity was recreational or charitable, and not for profit. Under this view
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urged by petitioner, professional, money-making bingo operations continue to be
prohibited. Even if we were to accept this view of the statute as prohibiting
professional bingo, the Seminole Indian tribe could arguably qualify as a
nonprofit organization "engaged in charitable, civic, community, benevolent,
religious or scholastic works or other similar activities" as prescribed in the
statute. The Seminole's complaint alleges that the profits received by the tribe
from the bingo activities are to be invested for the betterment of the Indian
community. Although the Indian nation may not qualify as a charitable
organization within the letter of the statute, the Seminole tribe could be said to fall
within the spirit of its permissive intent.

8 The Wash.Rev.Code § 9.46.010 provides:

It is hereby declared to be the policy of the legislature, recognizing the close
relationship between professional gambling and organized crime, to restrain all
persons from seeking profit from professional gambling activities in this state;
(and) to restrain all persons from patronizing such professional gambling
activities....

9 The petitioner has cited a line of cases culminating in Washington v.
Confederated Tribes, 447 U.S. 134, 100 S.Ct. 2069, 65 L.Ed.2d 10 (1980), for
the proposition that states can require Indians to apply state regulations to non-
Indians who engage in activity on Indian reservations. Washington v.
Confederated Tribes, supra, involved the imposition of a state sales tax on the
purchase of cigarettes. The Court required an Indian smoke shop owner to
precollect the tax imposed on the buyer. Although we recognize the validity of the
line of cases cited, we note that an important distinction exists between the
present case and those cases where regulations are imposed on non-Indians. In
the present case the only regulation involved is directed at the Indian operators
of the bingo hall, not its non-Indian bingo player. Thus, even if we were to fully
address petitioner's argument, the line of cases cited would not require a contrary
holding.
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Appellee Indian Tribes (the Cabazon and Morongo Bands of Mission
Indians) occupy reservations in Riverside County, Cal. Each Band, pursuant to
its federally approved ordinance, conducts on its reservation bingo games that
are open to the public. The Cabazon Band also operates a card club for playing
draw poker and other card games. The gambling games are open to the public
and are played predominantly by non-Indians coming onto the reservations.
California sought to apply to the Tribes its statute governing the operation of
bingo games. Riverside County also sought to apply its ordinance regulating
bingo, as well as its ordinance prohibiting the playing of draw poker and other
card games. The Tribes instituted an action for declaratory relief in Federal
District Court, which entered summary judgment for the Tribes, holding that
neither the State nor the county had any authority to enforce its gambling laws
within the reservations. The Court of Appeals affirmed.

Held:

1. Although state laws may be applied to tribal Indians on their
reservations if Congress has expressly consented, Congress has not done so
here either by Pub.L. 280 or by the Organized Crime Control Act of 1970
(OCCA). Pp. 207-214.

(a) In Pub.L. 280, the primary concern of which was combating
lawlessness on reservations, California was granted broad criminal jurisdiction
over offenses committed by or against Indians within all Indian country within the
State but more limited, nonregulatory civil jurisdiction. When a State seeks to
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enforce a law within an Indian reservation under the authority of Pub.L. 280, it
must be determined whether the state law is criminal in nature and thus fully
applicable to the reservation, or civil in nature and applicable only as it may be
relevant to private civil litigation in state court. There is a fair basis for the Court
of Appeals' conclusion that California's statute, which permits bingo games to be
conducted only by certain types of organizations under certain restrictions, is not
a "criminal/prohibitory" statute falling within Pub.L. 280's grant of criminal
jurisdiction, but instead is a "civil/regulatory” statute not authorized by Pub.L. 280
to be enforced on Indian reservations. That an otherwise regulatory law is
enforceable (as here) by
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criminal as well as civil means does not necessarily convert it into a criminal law
within Pub.L. 280's meaning. Pp. 207-212.

(b) Enforcement of OCCA, which makes certain violations of state and
local gambling laws violations of federal criminal law, is an exercise of federal
rather than state authority. There is nothing in OCCA indicating that the States
are to have any part in enforcing the federal laws or are authorized to make
arrests on Indian reservations that in the absence of OCCA they could not effect.
California may not make arrests on reservations and thus, through OCCA,
enforce its gambling laws against Indian tribes. Pp. 212-214.

2. Even though not expressly authorized by Congress, state and local laws
may be applied to on-reservation activities of tribes and tribal members under
certain circumstances. The decision in this case turns on whether state authority
is pre-empted by the operation of federal law. State jurisdiction is pre-empted if it
interferes or is incompatible with federal and tribal interests reflected in federal
law, unless the state interests at stake are sufficient to justify the assertion of
state authority. The federal interests in Indian self-government, including the goal
of encouraging tribal self-sufficiency and economic development, are important,
and federal agencies, acting under federal laws, have sought to implement them
by promoting and overseeing tribal bingo and gambling enterprises. Such
policies and actions are of particular relevance in this case since the tribal games
provide the sole source of revenues for the operation of the tribal governments
and are the major sources of employment for tribal members. To the extent that
the State seeks to prevent all bingo games on tribal lands while permitting
regulated off-reservation games, the asserted state interest in preventing the
infiltration of the tribal games by organized crime is irrelevant, and the state and
county laws are pre-empted. Even to the extent that the State and county seek to
regulate short of prohibition, the laws are pre-empted since the asserted state
interest is not sufficient to escape the pre-emptive force of the federal and tribal
interests apparent in this case. Pp. 214-222.

783 F.2d 900 (CA 9 1986), affirmed and remanded.
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WHITE, J., delivered the opinion of the Court, in which REHNQUIST, C.J.,
and BRENNAN, MARSHALL, BLACKMUN, and POWELL, JJ., joined.
STEVENS, J., filed a dissenting opinion, in which O'CONNOR and SCALIA, JJ.,
joined, post, p. ---.

Roderick E. Walston, San Francisco, Cal., for petitioner.
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Glenn M. Feldman, Phoenix, Ariz., for respondents.

Justice WHITE delivered the opinion of the Court.

The Cabazon and Morongo Bands of Mission Indians, federally recognized
Indian Tribes, occupy reservations in Riverside County, California.1 Each Band,
pursuant to an
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ordinance approved by the Secretary of the Interior, conducts bingo games on its
reservation.2 The Cabazon Band has also opened a card club at which draw
poker and other card games are played. The games are open to the public and
are played predominantly by non-Indians coming onto the reservations. The
games are a major source of employment for tribal members, and the profits are
the Tribes' sole source of income. The State of California seeks to apply to the
two Tribes Cal.Penal Code Ann. § 326.5 (West Supp.1987). That statute does
not entirely prohibit the playing of bingo but permits it when the games are
operated and staffed by members of designated charitable organizations who
may not be paid for their services. Profits must be kept in special accounts and
used only for charitable purposes; prizes may not exceed $250 per game.
Asserting that the bingo games on the two reservations violated each of these
restrictions, California insisted that the Tribes comply with state law.3 Riverside
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County also sought to apply its local Ordinance No. 558, regulating bingo, as well
as its Ordinance No. 331, prohibiting the playing of draw poker and the other
card games.

The Tribes sued the county in Federal District Court seeking a declaratory
judgment that the county had no authority to apply its ordinances inside the
reservations and an injunction against their enforcement. The State intervened,
the facts were stipulated, and the District Court granted the Tribes' motion for
summary judgment, holding that neither the State nor the county had any
authority to enforce its gambling laws within the reservations. The Court of
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Appeals for the Ninth Circuit affirmed, 783 F.2d 900 (1986), the State and the
county appealed, and we postponed jurisdiction to the hearing on the merits. 476
U.S. 1168, 106 S.Ct. 2888, 90 L.Ed.2d 975.4
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I

The Court has consistently recognized that Indian tribes retain "attributes
of sovereignty over both their members and their territory," United States v.
Mazurie, 419 U.S. 544, 557, 95 S.Ct. 710, 717, 42 L.Ed.2d 706 (1975), and that
"tribal sovereignty is dependent on, and subordinate to, only the Federal
Government, not the States," Washington v. Confederated Tribes of Colville
Indian Reservation, 447 U.S. 134, 154, 100 S.Ct. 2069, 2081, 65 L.Ed.2d 10
(1980). It is clear, however, that state laws may be applied to tribal Indians on
their reservations if Congress has expressly so provided. Here, the State insists
that Congress has twice given its express consent: first in Pub.L. 280 in 1953, 67
Stat. 588, as amended, 18 U.S.C. § 1162, 28 U.S.C. § 1360 (1982 ed. and Supp.
llI), and second in the Organized Crime Control Act in 1970, 84 Stat. 937, 18
U.S.C. § 1955. We disagree in both respects.

In Pub.L. 280, Congress expressly granted six States, including California,
jurisdiction over specified areas of Indian country 5 within the States and
provided for the assumption of jurisdiction by other States. In § 2, California was
granted broad criminal jurisdiction over offenses committed by or against Indians
within all Indian country within the State.6 Section 4's grant of civil jurisdiction
was more lim-
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ited.7 In Bryan v. Iltasca County, 426 U.S. 373, 96 S.Ct. 2102, 48 L.Ed.2d 710
(1976), we interpreted § 4 to grant States jurisdiction over private civil litigation
involving reservation Indians in state court, but not to grant general civil
regulatory authority. Id., at 385, 388-390, 96 S.Ct., at 2109, 2110-2112. We held,
therefore, that Minnesota could not apply its personal property tax within the
reservation. Congress' primary concern in enacting Pub.L. 280 was combating
lawlessness on reservations. Id., at 379-380, 96 S.Ct., at 2106-2107. The Act
plainly was not intended to effect total assimilation of Indian tribes into
mainstream American society. Id., at 387, 96 S.Ct., at 2110. We recognized that
a grant to States of general civil regulatory power over Indian reservations would
result in the destruction of tribal institutions and values. Accordingly, when a
State seeks to enforce a law within an Indian reservation under the authority of
Pub.L. 280, it must be determined whether the law is criminal in nature, and thus
fully applicable to the reservation under § 2, or civil in nature, and applicable only
as it may be relevant to private civil litigation in state court.
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The Minnesota personal property tax at issue in Bryan was unquestionably
civil in nature. The California bingo statute is not so easily categorized. California
law permits bingo
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games to be conducted only by charitable and other specified organizations, and
then only by their members who may not receive any wage or profit for doing so;
prizes are limited and receipts are to be segregated and used only for charitable
purposes. Violation of any of these provisions is a misdemeanor. California
insists that these are criminal laws which Pub.L. 280 permits it to enforce on the
reservations.

Following its earlier decision in Barona Group of Capitan Grande Band of
Mission Indians, San Diego County, Cal. v. Duffy, 694 F.2d 1185 (CA 9 1982),
cert. denied, 461 U.S. 929, 103 S.Ct. 2091, 77 L.Ed.2d 301 (1983), which also
involved the applicability of § 326.5 of the California Penal Code to Indian
reservations, the Court of Appeals rejected this submission. 783 F.2d, at 901-
903. In Barona, applying what it thought to be the civil/criminal dichotomy drawn
in Bryan v. Itasca County, the Court of Appeals drew a distinction between state
"criminal/prohibitory" laws and state "civil/regulatory” laws: if the intent of a state
law is generally to prohibit certain conduct, it falls within Pub.L. 280's grant of
criminal jurisdiction, but if the state law generally permits the conduct at issue,
subject to regulation, it must be classified as civil/regulatory and Pub.L. 280 does
not authorize its enforcement on an Indian reservation. The shorthand test is
whether the conduct at issue violates the State's public policy. Inquiring into the
nature of § 326.5, the Court of Appeals held that it was regulatory rather than
prohibitory.8 This was the analysis employed, with similar results,
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by the Court of Appeals for the Fifth Circuit in Seminole Tribe of Florida v.
Butterworth, 658 F.2d 310 (1981), cert. denied, 455 U.S. 1020, 102 S.Ct. 1717,
72 L.Ed.2d 138 (1982), which the Ninth Circuit found persuasive.9

We are persuaded that the prohibitory/regulatory distinction is consistent
with Bryan's construction of Pub.L. 280. It is not a bright-line rule, however; and
as the Ninth Circuit itself observed, an argument of some weight may be made
that the bingo statute is prohibitory rather than regulatory. But in the present
case, the court reexamined the state law and reaffirmed its holding in Barona,
and we are reluctant to disagree with that court's view of the nature and intent of
the state law at issue here.

There is surely a fair basis for its conclusion. California does not prohibit all

forms of gambling. California itself operates a state lottery, Cal.Govt. Code Ann.
§ 8880 et seq. (West Supp.1987), and daily encourages its citizens to participate
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in this state-run gambling. California also permits parimutuel horse-race betting.
Cal.Bus. & Prof.Code Ann. §§ 19400-19667 (West 1964 and Supp.1987).
Although certain enumerated gambling games are prohibited under Cal.Penal
Code Ann. § 330 (West Supp.1987), games not enumerated, including the card
games played in the Cabazon card club, are permissible. The Tribes assert that
more than 400 card rooms similar to the Cabazon card club flourish in California,
and the State does not dispute this fact. Brief for
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Appellees 47-48. Also, as the Court of Appeals noted, bingo is legally sponsored
by many different organizations and is widely played in California. There is no
effort to forbid the playing of bingo by any member of the public over the age of
18. Indeed, the permitted bingo games must be open to the general public. Nor is
there any limit on the number of games which eligible organizations may operate,
the receipts which they may obtain from the games, the number of games which
a participant may play, or the amount of money which a participant may spend,
either per game or in total. In light of the fact that California permits a substantial
amount of gambling activity, including bingo, and actually promotes gambling
through its state lottery, we must conclude that California regulates rather than
prohibits gambling in general and bingo in particular.10

California argues, however, that high stakes, unregulated bingo, the
conduct which attracts organized crime, is a misdemeanor in California and may
be prohibited on Indian reservations. But that an otherwise regulatory law is
enforceable by criminal as well as civil means does not necessarily convert it into
a criminal law within the meaning of Pub.L. 280. Otherwise, the distinction
between § 2 and § 4 of that law could easily be avoided and total assimilation
permitted.
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This view, adopted here and by the Fifth Circuit in the Butterworth case, we find
persuasive. Accordingly, we conclude that Pub.L. 280 does not authorize
California to enforce Cal.Penal Code Ann. § 326.5 (West Supp.1987) within the
Cabazon and Morongo Reservations.11

California and Riverside County also argue that the Organized Crime
Control Act (OCCA) authorizes the application of their gambling laws to the tribal
bingo enterprises. The OCCA makes certain violations of state and local
gambling laws violations of federal law.12 The Court of Appeals re-
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jected appellants' argument, relying on its earlier decisions in United States v.
Farris, 624 F.2d 890 (CA9 1980), cert. denied, 449 U.S. 1111, 101 S.Ct. 920, 66
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L.Ed.2d 839 (1981), and Barona Group of Capitan Grande Band of Mission
Indians, San Diego County, Cal. v. Duffy, 694 F.2d 1185 (CA 9 1982). 783 F.2d,
at 903. The court explained that whether a tribal activity is "a violation of the law
of a state" within the meaning of OCCA depends on whether it violates the
"public policy" of the State, the same test for application of state law under Pub.L.
280, and similarly concluded that bingo is not contrary to the public policy of
California.13

The Court of Appeals for the Sixth Circuit has rejected this view. United
States v. Dakota, 796 F.2d 186 (1986).14 Since the OCCA standard is simply
whether the gambling business is being operated in "violation of the law of a
State," there is no basis for the regulatory/prohibitory distinction that it agreed is
suitable in construing and applying Pub.L. 280. 796 F.2d, at 188. And because
enforcement of OCCA is an exercise of federal rather than state authority, there
is no danger of state encroachment on Indian tribal sovereignty. Ibid. This latter
observation exposes the flaw in appellants' reliance on OCCA. That enactment is
indeed a federal law that, among other things, defines certain federal crimes over
which the district courts have exclusive jurisdiction.15 There is nothing in OCCA
indicating that the States
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are to have any part in enforcing federal criminal laws or are authorized to make
arrests on Indian reservations that in the absence of OCCA they could not effect.
We are not informed of any federal efforts to employ OCCA to prosecute the
playing of bingo on Indian reservations, although there are more than 100 such
enterprises currently in operation, many of which have been in existence for
several years, for the most part with the encouragement of the Federal
Government.16 Whether or not, then, the Sixth Circuit is right and the Ninth
Circuit wrong about the coverage of OCCA, a matter that we do not decide, there
is no warrant for California to make arrests on reservations and thus, through
OCCA, enforce its gambling laws against Indian tribes.

[l

Because the state and county laws at issue here are imposed directly on
the Tribes that operate the games, and are not expressly permitted by Congress,
the Tribes argue that the judgment below should be affirmed without more. They
rely on the statement in McClanahan v. Arizona State Tax Comm'n, 411 U.S.
164, 170-171, 93 S.Ct. 1257, 1261-1262, 36 L.Ed.2d 129 (1973), that " '[s]tate
laws generally are not applicable to tribal Indians on an Indian reservation except
where Congress has expressly provided that State laws shall apply' " (quoting
United States Dept. of the Interior, Federal Indian Law 845 (1958)). Our cases,
however, have not established an inflexible per se rule pre-
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cluding state jurisdiction over tribes and tribal members in the absence of
express congressional consent.17 "[U]nder certain circumstances a State may
validly assert authority over the activities of nonmembers on a reservation,

and . . . in exceptional circumstances a State may assert jurisdiction over the on-
reservation activities of tribal members." New Mexico v. Mescalero Apache Tribe,
462 U.S. 324, 331-332, 103 S.Ct. 2378, 2385, 76 L.Ed.2d 611 (1983) (footnotes
omitted). Both Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463,
96 S.Ct. 1634, 48 L.Ed.2d 96 (1976), and Washington v. Confederated Tribes of
Colville Indian Reservation, 447 U.S. 134, 100 S.Ct. 2069, 65 L.Ed.2d 10 (1980),
are illustrative. In those decisions we held that, in the absence of express
congressional permission, a State could require tribal smokeshops on Indian
reservations to collect state sales tax from their non-Indian
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customers. Both cases involved nonmembers entering and purchasing tobacco
products on the reservations involved. The State's interest in assuring the
collection of sales taxes from non-Indians enjoying the off-reservation services of
the State was sufficient to warrant the minimal burden imposed on the tribal
smokeshop operators.18

This case also involves a state burden on tribal Indians in the context of
their dealings with non-Indians since the question is whether the State may
prevent the Tribes from making available high stakes bingo games to non-
Indians coming from outside the reservations. Decision in this case turns on
whether state authority is pre-empted by the operation of federal law; and "[s]tate
jurisdiction is pre-empted . . . if it interferes or is incompatible with federal and
tribal interests reflected in federal law, unless the state interests at stake are
sufficient to justify the assertion of state authority." Mescalero, 462 U.S., at 333,
334, 103 S.Ct., at 2385, 2386. The inquiry is to proceed in light of traditional
notions of Indian sovereignty and the congressional goal of Indian self-
government, including its "overriding goal" of encouraging tribal self-sufficiency
and economic development. Id., at 334-335, 103 S.Ct., at 2386-2387.19 See
also,
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lowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9, 107 S.Ct. 971, 94 L.Ed.2d 10
(1987); White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 143, 100 S.Ct.
2578, 2583, 65 L.Ed.2d 665 (1980).

These are important federal interests. They were reaffirmed by the
President's 1983 Statement on Indian Policy.20 More specifically, the
Department of the Interior, which has the primary responsibility for carrying out
the Federal Government's trust obligations to Indian tribes, has sought to
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implement these policies by promoting tribal bingo enterprises.21 Under the
Indian Financing Act of 1974, 25
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U.S.C. § 1451 et seq. (1982 ed. and Supp.lll), the Secretary of the Interior has
made grants and has guaranteed loans for the purpose of constructing bingo
facilities. See S.Rep. No. 99-493, p. 5 (1986); Mashantucket Pequot Tribe v.
McGuigan, 626 F.Supp. 245, 246 (Conn.1986). The Department of Housing and
Urban Development and the Department of Health and Human Services have
also provided financial assistance to develop tribal gaming enterprises. See
S.Rep. No. 99-493, supra, at 5. Here, the Secretary of the Interior has approved
tribal ordinances establishing and regulating the gaming activities involved. See
H.R.Rep. No. 99-488, p. 10 (1986). The Secretary has also exercised his
authority to review tribal bingo management contracts under 25 U.S.C. § 81, and
has issued detailed guidelines governing that review.22 App. to Motion to
Dismiss Appeal or Affirm Judgment 63a-70a.

These policies and actions, which demonstrate the Government's approval
and active promotion of tribal bingo enterprises, are of particular relevance in this
case. The Cabazon and Morongo Reservations contain no natural resources
which can be exploited. The tribal games at present provide the sole source of
revenues for the operation of the tribal gov-
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ernments and the provision of tribal services. They are also the major sources of
employment on the reservations. Self-determination and economic development
are not within reach if the Tribes cannot raise revenues and provide employment
for their members. The Tribes' interests obviously parallel the federal interests.

California seeks to diminish the weight of these seemingly important tribal
interests by asserting that the Tribes are merely marketing an exemption from
state gambling laws. In Washington v. Confederated Tribes of Colville Indian
Reservation, 447 U.S., at 155, 100 S.Ct., at 2082, we held that the State could
tax cigarettes sold by tribal smokeshops to non-Indians, even though it would
eliminate their competitive advantage and substantially reduce revenues used to
provide tribal services, because the Tribes had no right "to market an exemption
from state taxation to persons who would normally do their business elsewhere."
We stated that "[i]t is painfully apparent that the value marketed by the
smokeshops to persons coming from outside is not generated on the
reservations by activities in which the Tribes have a significant interest." Ibid.
Here, however, the Tribes are not merely importing a product onto the
reservations for immediate resale to non-Indians. They have built modern
facilities which provide recreational opportunities and ancillary services to their
patrons, who do not simply drive onto the reservations, make purchases and
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depart, but spend extended periods of time there enjoying the services the Tribes
provide. The Tribes have a strong incentive to provide comfortable, clean, and
attractive facilities and well-run games in order to increase attendance at the
games.23 The tribal bingo enterprises are

Page 220

similar to the resort complex, featuring hunting and fishing, that the Mescalero
Apache Tribe operates on its reservation through the "concerted and sustained"
management of reservation land and wildlife resources. New Mexico v.
Mescalero Apache Tribe, 462 U.S., at 341, 103 S.Ct., at 2390. The Mescalero
project generates funds for essential tribal services and provides employment for
tribal members. We there rejected the notion that the Tribe is merely marketing
an exemption from state hunting and fishing regulations and concluded that New
Mexico could not regulate on-reservation fishing and hunting by non-Indians.
Ibid. Similarly, the Cabazon and Morongo Bands are generating value on the
reservations through activities in which they have a substantial interest.

The State also relies on Rice v. Rehner, 463 U.S. 713, 103 S.Ct. 3291, 77
L.Ed.2d 961 (1983), in which we held that California could require a tribal
member and a federally licensed Indian trader operating a general store on a
reservation to obtain a state license in order to sell liquor for off-premises
consumption. But our decision there rested on the grounds that Congress had
never recognized any sovereign tribal interest in regulating liquor traffic and that
Congress, historically, had plainly anticipated that the States would exercise
concurrent authority to regulate the use and distribution of liquor on Indian
reservations. There is no such traditional federal view governing the outcome of
this case, since, as we have explained, the current federal policy is to promote
precisely what California seeks to prevent.

The sole interest asserted by the State to justify the imposition of its bingo
laws on the Tribes is in preventing the infiltration of the tribal games by organized
crime. To the extent that the State seeks to prevent any and all bingo
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games from being played on tribal lands while permitting regulated, off-
reservation games, this asserted interest is irrelevant and the state and county
laws are pre-empted. See n. 3, supra. Even to the extent that the State and
county seek to regulate short of prohibition, the laws are pre-empted. The State
insists that the high stakes offered at tribal games are attractive to organized
crime, whereas the controlled games authorized under California law are not.
This is surely a legitimate concern, but we are unconvinced that it is sufficient to
escape the pre-emptive force of federal and tribal interests apparent in this case.
California does not allege any present criminal involvement in the Cabazon and
Morongo enterprises, and the Ninth Circuit discerned none. 783 F.2d, at 904. An
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official of the Department of Justice has expressed some concern about tribal
bingo operations,24 but far from any action being taken evidencing this
concern—and surely the Federal Government has the authority to forbid Indian
gambling enterprises—the prevailing federal policy continues to support these
tribal enterprises, including those of the Tribes involved in this case.25

We conclude that the State's interest in preventing the infiltration of the
tribal bingo enterprises by organized crime does not justify state regulation of the
tribal bingo enter-
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prises in light of the compelling federal and tribal interests supporting them. State
regulation would impermissibly infringe on tribal government, and this conclusion
applies equally to the county's attempted regulation of the Cabazon card club.
We therefore affirm the judgment of the Court of Appeals and remand the case
for further proceedings consistent with this opinion.

It is so ordered.

Justice STEVENS, with whom Justice O'CONNOR and Justice SCALIA
join, dissenting.

Unless and until Congress exempts Indian-managed gambling from state
law and subjects it to federal supervision, | believe that a State may enforce its
laws prohibiting high-stakes gambling on Indian reservations within its borders.
Congress has not pre-empted California's prohibition against high-stakes bingo
games and the Secretary of the Interior plainly has no authority to do so. While
gambling provides needed employment and income for Indian tribes, these
benefits do not, in my opinion, justify tribal operation of currently unlawful
commercial activities. Accepting the majority's reasoning would require
exemptions for cockfighting, tattoo parlors, nude dancing, houses of prostitution,
and other illegal but profitable enterprises. As the law now stands, | believe tribal
entrepreneurs, like others who might derive profits from catering to non-Indian
customers, must obey applicable state laws.

In my opinion the plain language of Pub.L. 280, 67 Stat. 588, as amended,
18 U.S.C. § 1162, 28 U.S.C. § 1360 (1982 ed. and Supp.lll), authorizes
California to enforce its prohibition against commercial gambling on Indian
reservations. The State prohibits bingo games that are not operated by members
of designated charitable organizations or which offer prizes in excess of $250 per
game. Cal.Penal Code Ann. § 326.5 (West Supp.1987). In § 2 of Pub.L. 280,
Con-
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gress expressly provided that the criminal laws of the State of California "shall
have the same force and effect within such Indian country as they have
elsewhere within the State." 18 U.S.C. § 1162(a). Moreover, it provided in § 4(a)
that the civil laws of California "that are of general application to private persons
or private property shall have the same force and effect within such Indian
country as they have elsewhere within the State." 28 U.S.C. § 1360(a) (1982 ed.,

Supp.lll).

It is true that in Bryan v. Itasca County, 426 U.S. 373, 96 S.Ct. 2102, 48
L.Ed.2d 710 (1976), we held that Pub.L. 280 did not confer civil jurisdiction on a
State to impose a personal property tax on a mobile home that was owned by a
reservation Indian and located within the reservation. Moreover, the reasoning of
that decision recognizes the importance of preserving the traditional aspects of
tribal sovereignty over the relationships among reservation Indians. Our more
recent cases have made it clear, however, that commercial transactions between
Indians and non-Indians—even when conducted on a reservation—do not enjoy
any blanket immunity from state regulation. In Rice v. Rehner, 463 U.S. 713, 103
S.Ct. 3291, 77 L.Ed.2d 961 (1983), respondent, a federally licensed Indian
trader, was a tribal member operating a general store on an Indian reservation.
We held that the State could require Rehner to obtain a state license to sell liquor
for off-premises consumption. The Court attempts to distinguish Rice v. Rehner
as resting on the absence of a sovereign tribal interest in the regulation of liquor
traffic to the exclusion of the States. But as a necessary step on our way to
deciding that the State could regulate all tribal liquor sales in Indian country, we
recognized the State's authority over transactions, whether they be liquor sales
or gambling, between Indians and non-Indians: "If there is any interest in tribal
sovereignty implicated by imposition
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of California's alcoholic beverage regulation, it exists only insofar as the State
attempts to regulate Rehner's sale of liquor to other members of the Pala Tribe
on the Pala Reservation." Id., at 721, 103 S.Ct., at 3297. Similarly, in Washington
v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 100 S.Ct.
2069, 65 L.Ed.2d 10 (1980), we held that a State could impose its sales and
cigarette taxes on non-Indian customers of smokeshops on Indian reservations.

Today the Court seems prepared to acknowledge that an Indian tribe's
commercial transactions with non-Indians may violate "the State's public policy."
Ante, at 209. The Court reasons, however, that the operation of high-stakes
bingo games d